
COMMONS REGISTRATION COMMITTEE 

 

22 DECEMBER 2008 

 
APPLICATION TO REGISTER LAND AT CROSSLEY ESTATE AND FOLD 

GREEN ESTATE, CHADDERTON AS A TOWN OR VILLAGE GREEN 

 
1. PURPOSE OF REPORT 

 
1.1 To report to Members on the recommendation of Giles Cannock 

(Counsel), the independent Inspector who heard an application from 
Mrs Anne Day for town green status of land at Crossley Estate and 
Fold Green Estate, Chadderton. 

 
1.2 To invite Members to now determine the application from Mrs Day to 

which the Council as landlord submitted an objection. 
 

2. SUMMARY 

 
2.1 In April 2008 the Committee determined that a number of applications 

to register land owned by the Council as town or village greens should 
be dealt with by way of non-statutory public inquiries conducted by 
independent barristers.  One of the applications was from Mrs Day 
relating to the Crossley Estate and Fold Green Estate, Chadderton. 

 
2.2 Following this decision, the Director of Legal & Democratic Services 

appointed Giles Cannock, a barrister with experience of this area of law 
to conduct the inquiry into Mrs Day’s application.  Mr Cannock has 
previously acted as an Inspector at inquiries for Shropshire County 
Council and Liverpool City Council.  He had not had any prior 
involvement with the application. 

 
2.3 Mr Cannock’s reasoning and recommendations to the Council as 

Commons Registration Committee are set out in his report dated 24th 
November 2008 at Appendix A.  A copy of Mr Cannock’s report has 
previously been circulated to Members of the Committee and Mrs Day 
and the Council (as objector).  As Mr Cannock points out at paragraph 
4 of his report, it is for the Council as Commons Registration 
Committee to determine the application.  He has no power to 
determine anything.  His report is only a set of recommendations to the 
Council as Commons Registration Authority. 

 
2.4 In determining the application the Committee must therefore ensure it 

provides reasons whether it accepts or rejects Mr Cannock’s 
recommendations.  A decision either to grant or refuse the application 
must be made solely on the basis that it does or does not satisfy the 
statutory requirements contained within Section 15 of the Commons 
Act 2006.  These are set out in Mr Cannock’s report at paragraphs 75 -
95. 

 



2.5 The applicant and the Council as objector were invited to make any 
representations on Mr Cannock’s report by 11th December 2008.  No 
representations have been received.  If the parties wish to make their 
representations in person to the Committee on 22nd December, they 
may do so.  However the opportunity to make representations is not 
intended as a rehearing of the inquiry, but to allow the parties to make 
observations on the report. 

 
3. RECOMMENDATIONS 

 
3.1 That Members determine the application taking all relevant matters in 

to consideration, ignoring those that are irrelevant and giving reasons 
for their decision that are lawful, reasonable and rational. 

 
 
 
The following is a list of the background papers on which this report is based in 
accordance with the requirements of Section 100(1) of the Local Government Act 
1972.  It does not include documents which would disclose exempt or confidential 
information as defined by that Act:  

 
All documents held on file RTG/3   
 
Any person wishing to inspect copies of the above background papers should 
contact:   
 
Alan Evans – Group Solicitor  
Telephone: 0161 770 3019 
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OLDHAM AS A TOWN OR VILLAGE GREEN. 

 

 

_____________________________________________________________________ 

INSPECTOR’S REPORT 

_____________________________________________________________________ 

 

INTRODUCTION 

1. I have been Instructed to make a recommendation to Oldham Metropolitan 

Borough Council (in their capacity as Registration Authority (“RA”)) on 

whether an application to register land at Crossley Estate and Fold Green 

Estate, Chadderton, as a Town or Village Green (“TVG”) should succeed, 

pursuant to s.15(2) Commons Act 2006.  

 

2. Under the Commons Act 2006 (“CA 2006”) Oldham Metropolitan Borough 

Council (OMBC) is the Registration Authority for the registration of land in 

the Register of Town and Village Greens. Neither the CA 2006 nor any 

Regulations made pursuant to the powers in the Act provide any mechanism 

for the RA to carry out any factual investigation which may be necessary to 

allow applicants and objectors to put their respective cases. Accordingly, the 

RA instructed me to hold a non-statutory public inquiry with a view to 



advising the RA on the facts and the law.  This procedure is quite usual and is 

sanctioned by a number of judicial decisions.
1
    

 

3. I held the non-statutory Inquiry over two days – 23
rd
 and 24

th
 September 2008 

- at the Civic Centre in Oldham. Upon being instructed, I was invited to make 

informal directions as to the exchange of evidence and of Closing 

Submissions. I received the material that is listed below.  References in this 

Report are to references contained in the Bundle of Documents to which all 

parties referred at the inquiry.  

 

4. It is important to note that this report can only be a set of recommendations to 

the RA – I have no power to determine anything. Provided it acted lawfully, 

the RA would be free to accept or reject my recommendations. It is also free to 

seek further Advice from another person as to the content of this report before 

deciding whether or not to accept any or all of its recommendations. 

 

THE APPLICATION 

5. The Application is made by Mrs Ann Day (“the applicant”) of 4 Lindale 

Avenue, Chadderton, Oldham and is dated 30
th
 May 2007.  Part 4 of the 

application form says that section 15(2) of the CA 2006 applies to the 

application. Part 5 of the application states that the land is usually known as 

“Land at Crossley Estate and Fold Green Estate, Chadderton” and under 

“Location” the entry “Shown edged red on plan (comprising section 1, section 

2 and section 3 + 4).”  The application was initially made in respect of 3 areas 

                                                 
1
 See Oxfordshire CC v Oxfordshire City Council [2006] 2 WLR 1235 at para 29 



(marked 1, 2 and 3 on the attached plan).  Area 4 (the grassed area 

surrounding No’s 1 to 23 Deal Walk) was added later.
2
  No objection was 

taken to this amendment and I have determined the application on the basis 

that it refers to 4 sections.
3
  For convenience, the parties referred separately to 

the areas as “Green 1”, “Green 2” etc.  I have used the same terms for the 

purposes of this Report.   

 

6. Part 6 of the application, under the heading “locality or neighbourhood within 

a locality in respect of which the application is made” says: “Area of land 

between Lindale Avenue, Fold Green Estate and Kent Avenue, Crossley 

Estate, Chadderton.”  Cross-reference is made to an attached map. This plan 

was the subject of 3 revisions during the course of the Inquiry (referred to as B 

28 (versions 1 to 3).   

 

7. Part 7 of the application asserts that the applicant and a number of other 

residents on the Crossley estate “have regularly and continuously for a period 

of more than 20 years up to the date of this application used all three
4
 sections 

[sic] of the area of land edged red on the plan as of right for the enjoyment of 

lawful sports and pastimes in accordance with section 15(2) of the Commons 

Act 2006.” I will address the relevant parts of the claimed justification below. 

 

                                                 
2
 It was clarified in Opening and in XX of Mrs Day that the application referred only to the 4 green 

areas on the plan at A10. 
3
 It was explained at the Inquiry that “+4” was added subsequently to part 5.  This explains the initials 

“NS” [Nicola Sutcliffe: the applicant’s solicitor] after the brackets and the reference to “three sections” 

in part 7. 
4
 This should be read as “four” 



8. The application was accompanied by a statutory declaration by the Applicant, 

11 letters in support of the application, a petition in support of the application 

and a further submission by the Applicant.
5
 There was also a plan showing the 

Application Site. I shall refer to the Application Site as the “AS”. 

 

9. The application caused 7 individual objections to be made: 

 

(i) Oldham Council Adult and Community Services;
6
 

(ii) First Choice Homes Oldham; 

(iii) Mrs Nicola Heaton; 

(iv) Miss Lisa Holton; 

(v) Miss Joanne Cumberbirch; 

(vi) Mr and Mrs Marshall; 

(vii) Mrs Iris Cumberbirch.
7
 

 

10. In addition, a petition objecting to the application was received.
8
 

 

11. The relevant AS is owned by OMBC.  The Council therefore has two roles in 

this matter.  I shall refer to the Council (in its capacity as objector) as the 

landowner, to distinguish it from its role as RA. I am told that separate legal 

advisors within the Council have been dealing with its role as RA and as 

landowner. I have had contact with Mr. Alan Evans, a Solicitor with the 

Council who has been acting for the RA. For the avoidance of any doubt, I 

                                                 
5
 See B1 to B 26 of the Bundle of Documents 
6
 At the Opening of the Inquiry I was told that I should not read the submissions of the Adult and 

Community Services as adding anything to the case of the Council as Landowner 
7
 A11 to A 40 
8
 A 41 to 45 



have had no contact with the advisors acting for the landowner other than at 

the public inquiry.   

 

DOCUMENTS PROVIDED 

12. Prior to the inquiry I received a bundle containing all the relevant documents, 

as particularised in the index:   

• Documents A 1 to 55; 

• Documents B 1 to 26; 

• Documents C 1 to 121. 

 

13. During the inquiry I received: 

• Document B 28.  There are 3 versions of this document, which reflect 

the 3 attempts made by the applicant to define either a “locality” or a 

“neighbourhood”; 

• Closing Submissions (in writing and orally) from the landowner and 

Applicant.  

 

REPRESENTATION AT THE INQUIRY 

14. At the inquiry, the applicant appeared in person (assisted by Mrs Margaret 

McPhail). The landowner was represented by Mr. Alan Evans (a Barrister). 

 

CURRENT DESCRIPTION OF THE APPEAL SITE  

15. The greens are shown at A 10.  Green 1 is an irregularly shaped piece of 

grassland containing 9 trees.  It is on a slight incline and is bounded by 

Crawley Way and Lindale Avenue. 



16. Green 2 is an essentially flat featureless piece of grass of 1067 sq m.
9
  It is 

bounded by Kent Avenue, Deal Walk, Crawley Way and a fourth path that 

runs between Kent Avenue and Crawley way (parallel to Deal Walk).  A low 

wooden rail marks the boundary with Kent Avenue.  It does not impede 

access.
10
 

 

17. Green 3 is an essentially flat featureless piece of grass of 880 sq m.
11
  It is 

bounded by Kent Avenue on 2 sides and built form on 2 sides.
12
 

 

18. Green 4 is a flat piece of grass of 409 sq m immediately in front of the flats at 

Deal Walk.  It is surrounded by a green railing. 

 

ACQUISITION OF THE APPEAL SITE  

19. None of the land has been appropriated as recreational open space. No case is 

advanced by the Council that any use of the application land has been “by 

right”.  Accordingly, there is no requirement for me to deal with this matter in 

detail.  The relevant documents appear at C 73 to C 76 

 

EVIDENCE IN SUPPORT OF THE APPLICATION 

20. In addition to the written witness evidence, I heard live evidence from the 

following witnesses at the Public Inquiry. 

 

 

                                                 
9
 See C 72 
10
 see photo A 19 

11
 See C 72 

12
 See photo at A 19 



Live Evidence For the Applicant:
13
 

 

Ann Day 

21. Ann Day read the letter of 28
th
 March 2007, which I took to be her evidence in 

chief.
14
 

 

22. Ann and Peter Day have lived at 4 Lindale Avenue since 1969.  Through the 

lounge windows on the front elevation, she can see all 4 “greens”.  She saw 

some use everyday at some point.  The use was mainly by children who would 

climb trees and watch birds. 

 

23. Green 1 was used mainly by children from the Fold Green Estate (“FGE”).  

They would chase, climb trees and play generally.  There are about 5 or 6 

children from FGE plus her own 2 grandchildren, who use green 1 regularly.  

Fewer children use green 1 now, compared to 20 years ago.  This is because 

the use is by grandchildren of people on FGE, who are not there all the time, 

rather than children who live on the estate. 

 

24. Green 2 is used by quite a lot of children from both estates.  They play fight, 

play with bikes, kites and with the grass.  Picnics have taken place.  The use 

varies from time to time, depending on the weather.  Children from the 

Crossley Estate (CE) have been stopped by their parents, who don’t like their 

children to cross beyond Kent Avenue. 

 

                                                 
13
 This is not intended to be a verbatim transcript.  Rather, it extracts the pertinent aspects of the live 

evidence. 
14
 I do not need to repeat the contents of this letter which appears at B1 of the Bundle 



25. Green 3 had always had a lot of use for football and cricket.  It tended to be 

used by older children (teenagers) from both estates.  The younger children 

would defer to their use.  It tended to be the same 12 to 15 children who used 

the green daily.  The use has declined over the last 2 years. 

 

26. Green 4 has been used in the same way as the other 3 greens.  However, about 

8 years ago, railings were erected around Deal Walk, together with lighting, to 

protect residents from anti-social behaviour.  Since the erection of the railings, 

Green 4 has only been used by children in Deal Walk and/or relations.  

Otherwise, it has not been used. 

 

27. Ann Day also provided a commentary on the photos which she had produced: 

 

• B3 (taken on 3/5/07) shows her granddaughter and 2 friends; 

• B4 (11/4/07) shows husband kite flying with grandchild; 

• B6 (December 2006) shows a Church service held each year on the 

path adjacent to the greens.  The second photo shows dog-walking 

which typically took place on the paths but dogs are not kept on leads 

and can wander onto the greens; 

• B7 shows photos taken in 2002 (celebrating the Jubilee) and 2003 

(children playing on the path/parking area); 

• B8 and 9 again shows pictures of people from both estates celebrating 

the Jubilee.  The marquee was erected in front of the greens; 

• B10 (1992, 1999 and 2001) shows pictures of daughter and 

granddaughter (x 2) playing on the path next to the greens; 



 

28. In cross-examination, Ann Day clarified that the application referred to the 4 

green areas on Map A10.  Area 4 was a late amendment because there was an 

old tree which she did not want taken down.  Her motivation for the 

application was to stop housing development, so that the greens would remain.  

She had derived a lot of pleasure from the greens and wanted others to do the 

same.  This was why the application had not been made until after the grant of 

planning permission. 

  

29. Green 1 was less well-used than the others because there are now fewer young 

children who live facing the greens.  The green is still used, however, by 

children from Ulverston Avenue and the CE.  The trees have now grown quite 

large which means they are unattractive for tree climbing and prevent ball 

games. 

 

30. Green 2 has had a “No Ball Games” sign since about 1992, which can be seen 

from the Lindale Avenue direction.
15
  The sign was in response to a problem 

with up to 20 children playing football at any one time (during the 1980’s).  

Residents of Lindale Avenue would enforce the No Ball Games rule.  No 

organised ball games would take place on green 2.  Flooding has affected 

green 2 over the last 5 - 6 years.  It has been really bad this year, with water 

flooding the adjacent paths. 

 

                                                 
15
 See photo at B10 



31. Flooding has also affected green 3 but has not prevented football being played.  

A sign had been placed on green 3 for a short spell but she did not have a 

reliable recollection.  The green is used for football and cricket by older and 

younger children.  The younger children defer to the older children.  Residents 

of Kent Avenue consider it a problem and will tell the children off. 

 

32. On green 4 the railings had been up for a few years.  The greens were used by 

children resident in Deal Walk or their visitors. 

 

33. The street parties had been very infrequent (only the Silver and Golden 

Jubilee).  The Church event (2006)
16
 had actually taken place on the path.  

Fireworks had only been let off on Bonfire night and New Year’s Eve.      

 

34. The facilities plan (C 52) was agreed.  There were no facilities in the FGE, 

save the school.  It was further agreed that the CE and FGE had separate 

identities.  CE contained local authority housing (public), whilst FGE housing 

was private.  Ann Day knew the boundaries of the 2 estates and was able to 

identify them to that extent.  Whilst this issue had divided the 2 estates, 

residents had always got on quite well.  

 

35. Ann Day had organised a meeting about the loss of the greens at St Saviours.  

It had been locally advertised and letters had been sent out.  Over 100 attended 

the meeting from both estates.  A petition had been signed.  The addresses of 

the petitioners is shown on C 54.      

                                                 
16
 see photo B6 



 

Patricia Merry 

36. Patricia Merry read out her letter of 6
th
 February 2007, which I took to be her 

evidence in chief.
17
  Patricia Merry lived in Lindale Avenue from August 1969 

to August 1989 and moved into The Meads, Fold Green in 1998.  

 

37. As a child living on Lindale Avenue, she played on greens 1 and 2 with her 

sister and friends from Ulverston Avenue, Lindale Avenue, Kent Avenue, 

Deal Walk and the Crossley estate.  Older children played on the greens with 

the younger children.  She would cross Kent Avenue to play on greens 3 and 4 

with her friend Sheila (from Kent Avenue).   

 

38. The children who used the greens lived adjacent.  There could be 5 children 

(from one street) to 20-30 children (from all over) at any one time.  Younger 

children would be playing on the greens most days, enjoying roller skating, 

scooters, making dens and riding bikes. 

 

39. The railings had stopped children playing on green 4. 

 

40. With reference to B28, Patricia Merry could not identify the boundary of the 2 

estates.  Nonetheless, she did not consider the FGE to be part of the CE.  She 

would describe herself as living on the CE. 

 

                                                 
17
 I do not intend to repeat her evidence which appears at B17 of the Bundle. 



41. In cross-examination, she accepted that ball games were not played on greens 

1 and 2, rather it was “tig”, chase and general children’s play.  Her children 

are now 8 and 11.  Whilst they visit the greens to play, they will always visit 

her mother as well.  It was quite a long walk from the northern parts of the 

FGE. 

 

42. Older children play football and cricket on green 3.  She was unable to recall a 

sign on green 3. 

 

Margaret McPhail 

43. Margaret McPhail read out her letter of 2nd February 2007, which I took to be 

her evidence in chief.
18
 

 

44. Margaret McPhail had lived at 2 Lindale Avenue with her husband and son for 

the last 15 years.  Through the lounge windows on the front elevation, she can 

see the side of Deal Walk and part of green 2 and 3. 

 

45. Football and cricket is played on green 3 2/3 times a week.  Her son plays with 

friends from CE, especially Kent Avenue.  Younger children play on Green 1, 

from FGE and CE, 2/3 times a week (depending on the weather).  Green 4 is 

fenced off and does not come into things.  It is not played on very much. 

 

46. B28 shows the 2 estates.  However, they are one community. 

 

                                                 
18
 I do not intend to repeat her evidence which appears at B13 of the Bundle. 



47. In cross-examination, Margaret McPhail clarified that when the children are 

younger they play on greens 1 and 2.  When older, they progress to green 3 to 

plain mainly football.  The 1992 photo showed a No Balls Game sign on green 

2.  However, the younger children still played.  The railings went up around 

green 4 in about 2002.  The street parties were really pretty infrequent.  The 

Jubilees were the only ones. 

 

48. Whilst the 2 estates were considered to be one community, it did not come 

together in any way.  The greens were the only focal point. 

 

Eileen Heighway 

49. Eileen Heighway read out her letter (undated), which I took to be her evidence 

in chief.
19
  Eileen and Peter Heighway live at 22 Ulverston Avenue. 

 

50. Green 1 is used quite a lot for bat and ball, looking for leaves, playing with 

other children.  Her children used the green up to the early 1980’s, with 

children from around the greens.  Her children did not use greens 2 and 3 

because, as their playmates changed, they played elsewhere.  B28 (version 2) 

shows the 2 estates and parts of Denton Lane.   

 

51.  Under cross-examination, Eileen Heighway did recall the No Ball Games sign 

on green 2. Nonetheless, in knowledge of the sign, tennis, cricket and rounders 

were played on green 2, when the weather permitted. 

 

                                                 
19
 I do not intend to repeat her evidence which appears at B11 of the Bundle. 



52. The draining on green 2 has got worse.  It was reasonable in 2003.  Over the 

last 3 years, the water tends to seep on to the paths.  She could not recall a 

notice on green 3 but had no contact with it. 

 

Roger Boughey 

53. Roger Boughey read out his letter of 9
th
 May 2007, which I took to be his 

evidence in chief.
20
  He lives at 25 Lindale Avenue. 

 

54. Green 1 had been used by his family between 1971 and 1985.  Since then he 

had noticed other children using the green.  Greens 2 and 3 have been used in 

similar ways.  There has been no use of green 4 since the railings were erected 

between 6 and 8 years ago.  He has walked past these areas every day since 

1971. 

 

55. He considered FGE and CE to be different estates with different homes built 

differently.  Everybody would describe them as 2 estates.  B28 (version 2) 

shows the 2 estates and parts of Denton Lane. 

 

56. In cross-examination he clarified that his walk takes him past the greens 

between 8am and 10am.  He could not remember a time when the sign on 

green 2 had not been present.  He could not recall such a sign on green 3.  As 

the other witnesses suggested, green 3 tended to be used by older children.  

There was no football played between 8am and 10am in the morning.  He 

considered he lived on the FGE.    

                                                 
20
 I do not intend to repeat his evidence which appears at B16 of the Bundle. 



 

Live Evidence of the landowner  

 

Lynne Phillips 

57. Lynne Phillips read out part of her statement, dated 9
th
 September 2008, which 

I took to be her evidence in chief.
21
  She has worked for OMBC since 

November 2004.  She is currently employed on the Gateways to Oldham 

housing regeneration project since February 2006 as Project Support Officer.     

 

58. Lynne Phillips had produced the witness statements, the contents of which had 

been obtained through interview, having knocked on those houses which have 

clear sight of greens 1 to 4. 

 

59. In answering supplementary questions in examination in chief, she stated that 

she did not recognise the area marked on B28 (version 3).  It was too large to 

be recognisable and was just “an area of Chadderton”.  A new community 

centre had been established at 20 Kent Avenue.  It has been called 

“Crossfold”.  The community centre seeks to tackle poor educational 

attainment, through ensuring that children on CE not only attend school but 

also do well.  The name is a corruption of 2 separate neighbourhoods.  It does 

not reflect the existing situation on the ground.  Crawley Way divides FGE 

and CE.  They are not one community. 

 

                                                 
21
 I do not intend to repeat his evidence which appears at C48 of the Bundle. 



60. Under questioning, Lynne Phillips explained that C59 to C61 showed how the 

area had developed historically.  Expanding on C45, she had never recalled 

seeing any activity on the greens from February 2006 to date.  She would visit 

CE twice a month. 50% of the time, she would not have expected children to 

be playing because of the tie she visited (after 7pm).  The other 50% she 

would have expected children to be there.   

 

Richard Outram 

61. Richard Outram read his statement, dated 3rd September 2008, which I took to 

be his evidence in chief.
22
  He has worked for OMBC since January 2006 on 

the Gateways to Oldham housing regeneration project.  However, he has been 

a Werneth resident since 1992 and has walked through the area. 

  

62. He has delivered a newsletter approximately once a month to FGE and CE, as 

well as attending meetings.  In total, he visited twice a month.  The deliveries 

tend to take place at the start or the end of the working day.  The meetings 

tend to take place in the evening.  He has never visited on a Sunday.  50% of 

the visits have taken place during school hours.  He has only seen green 3 used 

for football by up to 6 children at once. 

 

63. The “Crossfold” centre is referred to as “the Rock” in all publicity.  He did not 

know whether a management committee had been formed.  OMBC did receive 

a petition (11/7/07) from FGE residents.  It dealt with concerns over a rat run 

link through the estates to Chadderton Boulevard. 

                                                 
22
 I do not intend to repeat his evidence which appears at C39 of the Bundle. 



 

Lorraine Burrows 

64. The preparation of the witness statement followed the process outlined by 

Lynne Phillips.  Lorraine Burrows
23
 was employed as a housing officer for CE 

by OMBC for 6.5 years from approximately 1996 to approximately 2002.  She 

is now employed as a Housing Strategy Officer.  She has not visited the CE 

since 2003.   

 

65. As a housing officer, she visited the CE frequently (much more than once a 

week) to deal with lettings, allocations, rents, benefits, complaints, the 

caretakers and a lot of anti-social behaviour. 

 

66. Green 1 was inclined with trees.  As it only bordered the CE, she did not have 

anything to do with it.  C62 shows a sub-station which disappeared about 8 

years ago because it had started to become vandalised. 

 

67. Green 2 had very different grass from the other areas.  It was tufty and boggy.  

She could not imagine anyone wanting to play on it.  When she left in 2002, 

the railings on green 4 had been erected. 

 

68. The No Ball Games sign on green 3 was erected when she took up her post in 

1996.  At the far end (towards Ashford Walk) younger children played.  The 

older children played football, which led to complaints from residents of Kent 

Avenue.  A decision to mound the green was not taken as it was felt it would 

                                                 
23
 I do not intend to repeat her evidence which appears at C37 of the Bundle. 



penalise the younger children, who were not damaging windows and cars with 

the football.  

 

69. In cross-examination, she clarified that she had never seen anyone playing on 

green 2. 

 

Julian Hawkins 

70. Julian Hawkins has been employed by OMBC for the last 9 years as a charge 

hand on the CE.
24
  He cuts the grass and maintains the area.  From October to 

March the grass is cut twice.  From March to October the grass is cut 10 to 12 

times.  3 to 4 of those times would be in the school holidays.  He would spend 

2 full days undertaking his duties on the CE between 9am and 3 pm.  He does 

not work on weekends. 

 

71. He recalled the sign on plot 3, which was removed about 7 years ago.  Green 3 

was used all the time by up to 10 children in the school holidays. 

 

Janet Marshall 

72. Janet Marshall
25
 is the daughter of Iris Cumberbirch (see C9) and Joanne 

Cumberbirch (see C3).  She has lived at 7 Midhurst Way for the last 21 years.  

However, the homes of her mother and sister look directly over the greens. 

 

                                                 
24
 I do not intend to repeat his evidence which appears at C33 of the Bundle.  The name Justin Hawkins 

is a typo. 
25
 See statement at C25 



73. Her sons used to play with their cousins on plot 3.  However, they never 

played on green 2, as the FGE residents told them to move away.  Joanna 

Cumberbirch had held a party on green 3.   

 

WRITTEN EVIDENCE CONCERNING THE APPLICATION 

74. The bundle contains letters/statements from people who did not give evidence 

at the Inquiry. Whilst the RA must take into account the written material 

before it, it must be borne in mind that it has not been tested by cross-

examination at the Inquiry. Much of it is vaguely expressed in relation to the 

activities pursued on the site and their frequency over the period referred to by 

the person writing the letter. Many are not clear as to whether use extended 

across all 4 greens. Significantly less weight can be attached to the evidence in 

the written material as compared to the live evidence. 

 

THE LEGAL BACKGROUND 

 

Introduction 

75. The determination of the application concerns the application of the facts to 

the law.  This is the essential legal background on which I have to form my 

conclusions on the application. 

 

76. The only matter upon which I have to express a recommendation is whether 

the AS should be registered as a TVG.  

 



77. The following are outside the scope of my Instructions and therefore my 

Report: 

 

• The merits of any development proposed for the AS; 

• The merits of the retention of the open space use of the AS, as part of any 

redevelopment; 

• The motivation for bringing the application; 

• Whether other greens (not in the application site) should be registered. 

  

78. The Commons Act 2006 has been enacted.  The application is made under 

s.15(1), relying on s.15(2) CA 2006 as the relevant qualifying criterion.
26
 It 

provides: 

 

(b) This subsection applies where— 

(i) a significant number of the inhabitants of any locality, or of any 

neighbourhood within a locality, have indulged as of right in 

lawful sports and pastimes on the land for a period of at least 20 

years; and 

(ii) they continue to do so at the time of the application. 

 

79. Section 15(2) CA 2006 Act re-enacts (in substantially the same form) the third 

limb of section 22 of the Commons Registration Act 1965 (“the 1965 Act”), as 

amended by section 98 of the Countryside and Rights of Way Act 2000, which 
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dealt with “class c” greens.  I agree with the submission of the Landowner that 

there is no reason to think that the substantial body of case law which has built 

up in relation to “class c” greens under the 1965 Act remains other than fully 

relevant to applications under section 15 CA 2006.
27
  Indeed, this was the 

approach of the High Court in Lewis v Redcar and Cleveland BC.
28
 

 

80. I shall refer to the use of land which meets the requirements of section 15(2) 

CA 2006 as “qualifying use” in this report.  

 

Burden and Standard of Proof. 

81. The burden of proof lies on the applicant to show that the land has become a 

town or village green. R v Suffolk County Council ex parte Steed (1996) 75 

P&CR 102 is authority for the proposition that all of the elements required to 

establish that land has become a town or village green must be “properly and 

strictly proved.”
29
  This formulation was endorsed in R (Beresford) v 

Sunderland City Council.
30
   

 

82. However, the standard of proof is still the civil standard of proof on the 

balance of probabilities.  
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28
 [2008] EWHC 1813 (Admin) 
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 see page 111 per Pill LJ 

30
 [2003] UKHL 60 per Lord Bingham at para 2 



The Relevant Area of Land 

83. The application does not have to stand or fall on the basis of the original area 

of land specified in the application. Provided that the procedure adopted is 

fair, a smaller area can be addressed and, if appropriate, registered.  

 

84. This is important in the context of this application because it means that all 4 

potential greens must be separately considered.  This point was agreed by the 

Landowner in Closing. 

 

The Correct Twenty Year Period 

85. It must be shown that the local inhabitants have used the land as of right for 

lawful sports and pastimes for not less than twenty years, and the use must 

continue to the date of the application. As the application in this case is dated 

30
th
 May 2007, qualifying use must persist throughout a period beginning no 

later than 30
th
 May 1997. If qualifying use began earlier (and the evidence 

certainly covers the period before this date), then it must continue until 30
th
 

May 2007.   

 

The Use of the Land 

86. In the case of R v Oxfordshire County Council ex parte Sunningwell Parish 

Council [2000] 1 AC 335, the House of Lords held that “lawful sports and 

pastimes” is a single composite class which includes modern activities such as 

dog-walking and playing with children, provided always that those activities 

are not so trivial or intermittent so as not to carry the outward appearance of 

user as of right. 



 

87. This is a point to which I must return in more detail. 

 

The Users of the Land. 

88. The persons who use the land must be a significant number of the inhabitants 

of either a locality or of a neighbourhood within a locality. It is now generally 

accepted (and not contested by the applicant at the Inquiry) that a “locality” 

has to be some geographical unit whose existence is recognised by the law, 

such as a borough, ward, electoral or ecclesiastical parish: MoD v Wiltshire 

CC [1995] 4 All ER 931; R (on the application of Cheltenham Builders 

Limited) v South Gloucestershire DC [2003] EWHC 2803 at paragraphs 72 to 

84 and R (Laing Homes Limited) v Buckinghamshire CC [2003] EWHC 

1578 Admin at paragraph 133.  

 

89. A “neighbourhood within a locality” does not have to be within one locality 

(Oxfordshire paragraph 27), but it must be an area which has a sufficient 

degree of cohesiveness: Cheltenham Builders, paragraph 85. 

 

90. Whether use has been by a significant number has been held to be a matter of 

impression and “significant” is to be approached according to its ordinary 

meaning. The use has to be sufficient to indicate that the land is in general use 

by the local community for informal recreation, rather than occasional use by 

individuals as trespassers: R (on the application of Alfred McAlpine Homes 

Limited v Staffordshire CC [2002] EWHC 76 (Admin). 

 



91. I will deal with this point in more detail later. 

 

Extent of User 

92. The RA does not have to look for evidence that every square foot of a site has 

been used. Nor is there any mathematical formula to be used. Rather, the RA 

needs to be persuaded that for all practical purposes it can sensibly be said that 

the whole of the site had been used for LSP for the 20 period. 

 

93. The application has referred to 4 greens.  The evidence referred to those 4 

individual areas.  In this case, no party to the Inquiry has sought to 

disaggregate different areas of the individual greens. 

 

Continuity / Interruption. 

94. The use has to be continuous throughout the relevant twenty year period: 

Hollins v Verney (1884) 13 QBD 304. The use has to show the landowner that 

a right is being asserted and must be more than sporadic intrusion onto the 

land. It must give the landowner the appearance that rights of a continuous 

nature were being asserted. That is not to equate an intermission in use with an 

interruption to it. What matters is that the use is frequent and when sports and 

pastimes are not being indulged in, there must have been no other activity 

happening which would have prevented lawful sports and pastimes from being 

enjoyed. 

 

 

 



As of Right. 

95. Since Sunningwell, it is clear that the intention or knowledge of the user of 

the land is irrelevant. “As of Right” means without force, without secrecy and 

without permission. Permission can be expressly given or implied from the 

landowner’s conduct, but cannot be implied from the mere inaction or acts of 

encouragement of the landowner: R (Beresford) v Sunderland CC [2003] 3 

WLR 1306. 

 

INSPECTOR’S CONCLUSIONS 

96. In applying the facts to the above legal background, I will consider each of the 

elements of the definition of a prescriptive TVG in turn.  However, I recognise 

that I must apply the definition as a whole. 

 

Green 4 

97. Green 4 can conveniently be dealt with separately from the other 3 greens. 

 

98. In my opinion, the factual evidence from both the Applicant and Landowner 

before the Inquiry was broadly consistent, in respect of green 4.  On the  basis 

of all the evidence before me, it is reasonable to make the following findings 

of fact: 

 

(i) the green railings around 1 to 23 Deal Walk were erected in 

approximately 2002 (at the latest);
31
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 In particular I rely on the evidence of Lorraine Burrows that the railings had been erected by the time 

she left in 2002, in trying to date the erection of the railings. 



(ii) the railings were erected to stop anti-social behaviour which 

adversely effected the amenity of residents of 1 to 23 Deal Walk; 

(iii) after the erection of the railings, the green area was used by the 

residents of 1 to 23 Deal Walk and their visitors; 

(iv) after the erection of the railings, the green area was not used by 

anyone other than the residents of 1 to 23 Deal Walk and their 

visitors.  Children from elsewhere on the FGE and CE had not used 

the area of green 4, since the erection of the railings. 

 

99. In the light of such findings of fact, I conclude that, after 2002, green 4 has not 

been used by a significant number of the inhabitants of either a locality or of a 

neighbourhood within a locality.  On the contrary, the use has been by the 

residents of 1 to 23 Deal Walk and their visitors alone.  Further or 

alternatively, any relevant use of green 4 did not continue until the date of the 

application, as required by s.15(2).  On the contrary, any relevant use stopped 

in or around 2002.  Section 15(4) is of no application therefore (it is not in any 

event relied on by the applicant) because more than 5 years has passed since 

the cessation of the use (see s.15(4)(c)).   

 

100. On this basis alone, the application in respect of green 4 must fail.  I do not, 

therefore, need (or intend) to address any other aspects of the statutory test in 

respect of green 4.  I will not refer to it further. 

 



101. My findings in respect of green 4 is not, however, fatal to the application 

succeeding in respect of greens 1 to 3 (see  above).  I will, therefore consider 

them further. 

 

Greens 1 to 3 

 

Land 

102. All subsections of section 15 of the CA 2006 concern the use of “land”. The 

land in this case is not within one of the exemptions from the application of 

Part I of the CA 2006 set out in section 5 of the Act. There is no difficulty in 

identifying the relevant land and this element of the definition is clearly met.  

 

103. It is also to be noted that the evidence clearly shows that the use of the land 

has been across the whole of greens 1 to 3. There is, in my opinion, ample 

evidence to demonstrate that any relevant use was across the whole of greens 

1 to 3.  It was not confined to certain parts of the greens.  Neither at the 

Inquiry, nor in Closing, did the landowner pursue any point of objection based 

on putting the applicant to proof on this issue.  

 

Significant Number of the Inhabitants of any Locality or of any 

Neighbourhood within a locality 

104. Use must be by a significant number of the inhabitants of any locality or of 

any neighbourhood within a locality. 

 

 



SIGNIFICANT NUMBER 

105. In R (on the application of Alfred McAlpine Homes Ltd.) v Staffordshire 

County Council,
32

 Sullivan J held:  

 

“[d]ealing first with the question of a significant number, I do not accept the 

proposition that ‘significant’ in the context of section 22(1), as amended, 

means a considerable or a substantial number…In my judgment, the inspector 

approached the matter correctly in saying that ‘significant’, although 

imprecise, is an ordinary word in the English language… In addition, the 

inspector correctly concluded that, whether the evidence showed that a 

significant number of the inhabitants of any locality or any neighbourhood 

within a locality had used the meadow for informal recreation was very much 

a matter of impression. It is necessary to ask the question: significant for what 

purpose? In my judgment, the correct answer is … that what matters is that the 

number of people using the land in question has to be sufficient to indicate that 

their use of the land signifies that it is in general use by the local community 

for informal recreation, rather than occasional use by individuals as 

trespassers.”
33
 

 

106. In my opinion, there is limited evidence in support of the application.  11 

witness statements
34
 support the application.  Of those who provided 

statements, only 5 gave evidence to the Inquiry.  In my opinion, substantial 

evidential weight can only be given to those statements which have been the 

subject of cross-examination. 
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107. In my opinion, the addresses of those 5 witnesses is material.  Ann Day, 

Margaret McPhail and Patricia Merry (from 1969 to 1989) lived on Lindale 

Avenue, immediately adjacent to green 1.  Roger Boughey also lives on 

Lindale Avenue (100m away from the greens).  Eileen Heighway lives 

“around the corner” from the greens at the nearest end of Ulverston Avenue.  

All 5 witnesses therefore live within very close proximity of the greens.    

 

108. The petition (264 names) in support of the application
35
 can, in my opinion be 

afforded very little weight.  The petition states: 

 

“We the undersigned support the application for a village green by Ann Day 

on Crossley Estate Chadderton, which has been used for many years for 

recreational purposes.” 

 

109.  The petition can be afforded such limited weight because:  

 

• it fails to identify the relevant greens; 

• it is evidence only of support for the application; 

• it is not evidence of use of the greens by the signatories.  It fails to 

particularise for each individual (amongst other things): 

(i) whether they used the greens; 

(ii) with whom they used the greens; 

(iii) why they used the greens; 
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(iv) the period over which they used the greens; 

(v) How often they used the greens; 

• Support for the application is not material for the purposes of the statutory 

test; 

• The evidence (even of the support for the application) is contested (see 

petition at A41) and has not been the subject of cross-examination. 

 

110. Furthermore, the photographs in support of the application do not add, in my 

opinion, materially to the written and oral evidence.  Indeed, many of the 

Photos (see B6, 7, 10, 15, 22 and 23) show use of the paths not the greens. 

 

111. In my opinion, the totality of the evidence demonstrates the following, which I 

find to be facts. 

 

112. Green 1 has been used by younger children (mainly from FGE) for (amongst 

other things) climbing trees, chasing, bird-watching, and making dens.  This is 

what I would describe as “general children’s play”.  The use of green 1 

depends on the weather but has diminished over time, as the children of 

residents of FGE have grown up and moved away.  The trees are no longer 

suitable for climbing.  Green 1 is now used regularly by 5 or 6 children from 

FGE, together with occasional use by grandchildren of FGE residents.   

 

113. Green 2 has been used for general children’s play (and kite-flying) by younger 

children from both FGE.  The green is also used by children from CE but their 

parents do not like them crossing the road.  A No Ball Games Sign (see photos 



A18 to 22) has been present on the green since at least 1992.  Accordingly, 

ball games have not been played to any material degree.  The evidence does 

not materially distinguish the use of greens 1 and 2.  Indeed, green 2 has been 

used in a similar fashion to green 1, save that it is affected by flooding, which 

has prevented its use after rainfall. 

 

114. The evidence adduced by the landowner cannot directly contradict the 

evidence of residents as to the use of greens 1 and 2.  The witness evidence of 

the landowner can only support the conclusion that there was little (if any) use 

of greens 1 and 2 at the time when such witnesses were actually present.  The 

landowner’s witnesses have, in my opinion, spent considerably less time 

observing the greens than the applicant’s witnesses.  Further, when the 

landowner’s witnesses were present, their attention was often directed 

elsewhere.  Accordingly, I do not find that there is a factual evidential dispute 

which I need to determine. 

 

115. I conclude that there has been use of greens 1 and 2 by younger children for 

general play.  However, the use of greens 1 and 2 was overwhelmingly by the 

younger children, grandchildren (and their friends) of residents who live 

adjacent to the 2 greens.   This is because greens 1 and 2 have always been 

attractive to younger children because they can be seen by their parents, there 

is little broken glass and no road traffic.  Such a factual conclusion is not 

contested by the landowner.
36
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116. There is greater consensus amongst the evidence of the parties on the use of 

Green 3,
37
 which demonstrates that green 3 has always had a lot of use by 

older children for football and cricket.  Whilst used by younger children, their 

use would defer to the use by the older children.  Indeed, such has been the 

level of use that it has resulted in repeated complaints.  However, the evidence 

also demonstrates that the children who use green 3 either live immediately 

adjacent to it or have friends/relations who live adjacent to it. 

 

117. The use of greens 1 to 3 by adults has been very limited on the basis of the 

agreed evidence.  The applicant conceded at the Inquiry that only 2 street 

parties had taken place, the Church event had taken place on the path and 

fireworks had only been set off on New Year’s Eve and Bonfire night.  

 

LOCALITY 

118. For the reasons set out above, a “locality” must be some geographical unit 

whose existence is recognised by the law.
38
  However, the applicant has, in my 

opinion, failed to identify (either adequately or at all) any locality.  The only 

evidence presented by the applicant is B28 (versions 1 to 3).   

 

119. The ecclesiastical parish of Christ Church could constitute a locality as this is 

an area known to the law. The electoral ward of Chadderton Central might 

also constitute a locality.
39
  However, the area asserted by the applicant bears 

no relation to either of these 2 areas (compare B 28(3) and C50) and the 

applicant does not rely on such “localities”.  This is a reasonable position to 
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adopt because, in my opinion, the factual evidence cannot support the 

proposition that (as a matter of impression) there has been use by a significant 

number of the inhabitants of the ecclesiastical parish of Christ Church or the 

electoral ward of Chadderton Central (for reasons set out above). 

  

NEIGHBOURHOOD 

120. In Cheltenham Builders, Sullivan J provided the following guidance: 

 

“…a neighbourhood need not be a recognised administrative unit. A housing 

estate might well be described in ordinary language as a neighbourhood. For 

the reasons set out above under ‘locality’, I do not accept the defendant’s 

submission that a neighbourhood is any area of land that an applicant for 

registration chooses to delineate upon a plan. The registration authority has to 

be satisfied that the area alleged to be a neighbourhood has a sufficient degree 

of cohesiveness, otherwise the word ‘neighbourhood’ would be deprived of 

any real meaning. If Parliament had wished to enable the inhabitants of any 

area (as defined on a plan accompanying the application) to apply to register 

land as a village green, it would have said so.”
40
 

 

121. The area delineated in B 28(version 3) does not, in my opinion, satisfy the 

description of a neighbourhood.  The applicant accepted that she had drawn 

the line simply to include the homes of all the users of the greens. In so 

marking the area, she has drawn the southern boundary of the neighbourhood 

through individual houses, streets, a mill building, a reservoir and a railway 
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line.  Whilst the eastern boundary follows a logically coherent boundary (the 

Chadderton Boulevard), the western boundary seems only to relate to the right 

hand side of the page, rather than any tangible feature.  No explanation has 

been given for this approach.  Accordingly, I conclude that the boundary is no 

more than an arbitrary line on a plan.  It does not constitute a neighbourhood. 

 

122. Furthermore, I do not accept the applicant’s submission that B 28(3) contains 

the “catchment area” for use of the greens.  C 54
41
 shows the locations of the 

petitioners.  B 28(3) would contain all but 2 of the petitioners.  However, the 

petition (A 46) merely records support for the application.  It does not provide 

any evidence that its signatories have personally used any of the alleged 

greens.  Accordingly, in my opinion, C 54 does not provide a plot of the 

catchment. 

 

123. Even if it did, I accept the submission of the landowner
42
 that a neighbourhood 

cannot in any event be defined simply by reference to the area from which 

users are drawn. A neighbourhood must have a pre-existent cohesiveness 

which comes from factors other than use of the alleged TVG.  To conclude 

otherwise would be to render the requirement to demonstrate a 

“neighbourhood” otiose.  Once there was use, the area containing such users 

would be the neighbourhood.  Such an approach would (in the landowner’s 

words) allow the application to pull itself up by its own bootstraps in creating 
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its own neighbourhood.
43
  I do not consider such an approach to be consistent 

with Parliament’s intention. 

 

124. I am not asked by the applicant to separately consider the other 

“neighbourhoods” (see B 28(1 and 2)).  Nonetheless, I conclude that they do 

not assist the applicant.  Versions 1 and 2 both: 

 

(i) include parts of the CE but exclude other parts; 

(ii) include parts of the FGE but exclude other parts; 

(iii) have a boundary which cuts through individual gardens, houses, public 

space and roads without explanation. 

 

125. Accordingly, in my opinion, neither version 1 nor version 2 of B 28 (in any 

event, no longer relied on by the applicant) demonstrate a “neighbourhood”. 

 

126. I consider that either the FGE or the CE could be “neighbourhoods”.  I do not 

conclude that, together, they could be a neighbourhood because they lack the 

requisite cohesiveness.  They are clearly separate estates, consisting of 

housing of different type, layout and tenure.  The needs of the 2 estates are 

different and they are split over the proposed redevelopment proposals.  Every 

witness who lived on FGE was able to identify that it had a different character 

and would not describe themselves as living on the CE.  The existence of the 

greens and the new community centre do not, in my opinion, lead me to 
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conclude that the 2 different estates are a “single community”, as asserted by 

the applicant. 

 

127. Even if one considers the FGE or CE in isolation as an appropriate 

“neighbourhood”, I cannot conclude (for the reasons given above) that the use 

of greens 1 to 3 has been by a significant number of the inhabitants of the 

estate.  On the contrary, there has only been use by the children or 

grandchildren (and their friends) who live adjacent to the greens. 

 

128. In all the circumstances, therefore, I conclude that the applicant has failed to 

demonstrate that there has been use by a significant number of the inhabitants 

of any locality or of any neighbourhood within a locality.  On this basis, the 

application must fail. 

 

As of right  

129. There is no allegation and no evidence that the use of the land has been by 

force or in secret.  Furthermore, a claim that the laying out of the land for 

recreational purposes and its maintenance by the Council amounts to implied 

permission is not made and could not succeed in the light of the decision in 

Beresford.  

 

130. However, the landowner does submit that any recreational use of greens 1 to 3 

other than for ball games has been by implied permission and not as of right, 

whilst any use of that plot for ball games has been by force and not as of right.  



The submission is made on the basis of No Ball Games signs erected on 

greens 2 and 3. 

 

131. In my opinion, the submission should fail in respect of green 1.  It is not 

asserted by any witness that a sign has ever been erected on green 1.  Green 1 

is physically and functionally distinct from greens 2 and 3.  Further, I do not 

accept that the sign on green 2 was intended to do anything more that prohibit 

ball games on green 2.  The sign was erected to combat a particular purpose – 

the playing of ball games on green 2 which was causing problems for the 

amenity of local residents.  Accordingly, as a matter of fact, I conclude that 

there has not been a sign on green 1 during the relevant period.  The use of 

green 1 has, therefore, been as of right. 

 

132. In Beresford, Lord Bingham states that he could:
44
 

 

“see no objection in principle to the implication of a licence where the facts 

warrant such an implication. To deny this possibility would … be unduly old-

fashioned, formalistic and restrictive. A landowner may so conduct himself as 

to make clear, even in the absence of any express statement, notice or record, 

that the inhabitants’ use of the land is pursuant to his permission. This may be 

done, for example, by excluding the inhabitants when the landowner wishes to 

use the land for his own purposes, or by excluding the inhabitants on 

occasional days: the landowner in this way asserts his right to exclude, and so 

makes plain that the inhabitants’ use on other occasions occurs because he 
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does not choose on those occasions to exercise his right to exclude and so 

permits such use.” 

 

133. The House of Lords also held that mere inaction or passive inactivity could 

not found an implied licence and that there had to be some overt conduct 

otherwise the case would be one of acquiescence. 

 

134. In my opinion, a sign has stood on green 2 from 1992 to date.  Furthermore, 

the landowner’s evidence, which could not be contradicted by the applicant’s 

witnesses, suggests that there was a similar No Ball Games sign on plot 3 

which was removed in or around 2001 (see Julian Hawkins) but that had been 

there for a number of years (at least from 1996 – see Lorraine Burrows).  

 

135. In my opinion, the signs on greens 2 and 3 are an assertion by the Council of a 

right to prevent ball games.  The sign tells readers not to play ball games on 

the greens.  It is silent on other activities.  Accordingly, the reasonable reader 

of the sign would conclude that other activities were not prohibited.  Rather, 

they were permitted.  This would also be consisted with greens 2 and 3 being 

open space in a built-up estate where houses tend not to have large gardens.  

Greens 2 and 3 are plainly laid out to be inviting to residents of the 2 estates.  

The grass is clearly intended to be used by residents.  Otherwise, the 

landowner would not have debated whether to mound green 3 to prevent 

football.  Otherwise, the sign might read “Keep of the Grass” or “Private 

Property – Access Prohibited.” 

 



136. The erection of the signs cannot constitute inaction or passive inactivity.  It is 

overt conduct on behalf of the landowner.  The sign is evidence that the use of 

the 2 greens was pursuant to the landowner’s permission and his terms.  

Accordingly, the applicant cannot demonstrate, in my opinion, that the use has 

been without permission and, therefore, “as of right.” 

 

137. On the basis of the evidence before me, ball games were not played on green 2 

to any material degree.  When ball games (especially football) were played on 

green 3 during the time the sign was erected, they were played contrary to the 

terms of the notice.  The 2006 Act is silent on the effect (if any) of the erection 

of notices by a landowner.
45
  

 

138. In Newnham v Wilson (1988) 56 P&CR 8, Kerr LJ held (page 19) that: 

 

“ In my view what these authorities show is that there may be vi —  a forceful 

exercise of the user —  in contrast to a user as of right once there is knowledge 

on the part of the person seeking to establish prescription that his user is being 

objected to and that the use which he claims has become contentious.”    

 

139. In my opinion, footballers on green 3 would have been aware that their use 

was objected to by the landowner (and for that matter, local residents).  There 

is simply no evidence before me to establish whether the signs were successful 

for the discrete period during which they were erected.  If they were 

successful, then football was not played and there is an interruption of the use. 
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140. If the notice on green 3 was not successful, then I conclude that football was 

played and that such use would be forcible use (vi) and not use as of right,
46
 on 

the basis of Sullivan J’s decision in The Queen on the application of Lewis v 

Redcar and Cleveland Borough Council.
47
  Whilst there is no binding 

authority which is directly on the point,
48
 he held: 

 

“In the Oxfordshire case in the Court of Appeal [2006] Chancery 43, [2005] 

EWCA 175, Carnwath LJ said that the purpose of a notice which was worded 

in the following terms: ‘Oxford City Council trap grounds and reed beds. 

Private property. Access prohibited except with the express consent of Oxford 

City Council’ was ‘to put an end to the period of qualifying use by ensuring 

that it could no longer be used as of right’. This aspect of the Court of 

Appeal’s decision was not considered by the House of Lords. While reserving 

the right to argue on appeal that disregarded prohibitory notices do not have 

the effect of rendering subsequent use forceful and not as of right, Mr George 

QC, on behalf of the claimant, realistically accepted that this court, while not 

strictly bound by what was said by Carnwath LJ in the Oxfordshire case, was 

likely to be guided by his approach.”
49
 

 

141. Use must be “as of right” during the whole of the relevant 20 year period.  The 

effect of the erection of the signs is to make the footballers sufficiently aware 
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that the landowner was not acquiescing in their use of the land.
50
  The notices 

therefore interrupt that 20 year period.  It does not matter, therefore, that the 

sign on green 3 has since been removed.  The relevant period has been 

interrupted on green 3 and continues to be interrupted on green 2.  

 

For a period of at least Twenty Years 

142. The relevant twenty year period is from no later than 30
th
 May 1997 to 30

th
 

May 2007.  In my opinion, save for the points made above, the totality of the 

evidence demonstrates that this element of the definition is satisfied. User 

evidence has covered the relevant period and before 30
th
 May 1997. 

 

143.  The evidence also shows that the user has been continuous throughout that 

period. The Landowner did not make any submissions in closing to the 

contrary.
51
 I am satisfied that (save as aforesaid) the user evidence covers at 

least the necessary period of twenty years, with continuity and without 

interruption.  

 

Use continuing until the date of the application. 

144. The evidence covers the period to the date of the application and (save in 

respect of green 4 above) no submissions were made to the effect that 

qualifying use stopped prior to the 30
th
 May 2007.  
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INSPECTOR’S RECOMMENDATION 

145. My overall conclusion is that the application should fail because use of the 

4 greens does not pass the statutory test in s.15(1) and (2) CA 2006. 

 

146. My recommendation is that the application should be refused and that the 

land should not be registered as a TVG. 

 

 

GILES CANNOCK 

24
th
 November 2008. 

Kings Chambers 

36 Young Street 
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